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OPI Nl ON and ORDER

TURNER, Seni or Judge.

Plaintiff alleges that defendant breached the terns of
Contract No. WORD-490 when it refused to reinburse and/or
indemify plaintiff for costs plaintiff incurred pursuant to the
Conpr ehensi ve Envi ronnment al Response Conpensation and Liability Act
(CERCLA) at the Morgantown Ordnance Wrks (MOW, an ordnance pl ant
plaintiff built and operated for the United States during World War
Il (WNI). The case stands on cross-notions for summary judgnent.

I

In 1940, the United States entered into Contract No. WORD 490
with plaintiff to construct and operate a chem cal production
facility in Morgantown, W/ for the use of the United States in the
war effort. D. Prop. Find. 1 1; Pl. Prop. Find. ¥ 1. Under the
terms of this cost-plus-fixed-fee contract (CPFF contract), DuPont



was to acquire the site (Pl. App. at 6), design and construct the

plant (Pl. App. at 7),

13);

Pl. App. at 14. Excepted from this liability were |osses,
expenses, danmages or liabilities due to failure of DuPont officers
or representatives to exercise good faith or due care. |Id.

1

I n

and staff and operate the plant (Pl. App. at

the United States would own the plant and everythi ng produced

therein (Pl. App. at 6, 31). In Article Il1-A(8) of the contract,
the parties agreed that

It is the understanding of the parties hereto, and the
intention of this contract, that all work under this
Title 11l is to be performed at the expense of the
Governnment and that the Governnent shall hold [ DuPont]
harm ess agai nst any | oss, expense (i ncludi ng expense of
litigation), or damage (i ncludi ng damage to third persons
because of death, bodily injury or property injury or
destruction or otherw se) of any ki nd what soever ari sing
out of or in connection with the perfornmance of the work
under this Title I11....°

Anot her cl ause of the contract provided that

1. The Contractor shall be reinbursed in the manner
herei nafter described for such of its actual expenditures
in the performance of the work under this contract
heretof ore or hereafter incurred, as may be approved or
ratified by the Contracting Oficer and as are included
inthe follow ng itens:

k. Losses, expenses, and damages, nhot conpensated by
i nsurance or otherwi se (including settlenents made with
the witten consent of the Contracting Oficer), actually
sust ai ned by the Contractor in connection with the work
and found and certified by the Contracting O ficer as not
having resulted frompersonal failure on the part of the
corporate officers of +the Contractor or of other
representatives of the Contractor having supervision and
direction of the operation of the plant as a whole, to
exercise good faith or that degree of care which they

this opinion, this provision is referred to as

| ndemni fi cati on d ause.

t he



normal ly exercise in the conduct of the Contractor's
busi ness.

Pl. App. at 17, 109.
In 1946, the United States term nated the contract and entered
into a term nation supplenent to the contract, Supplenent No. 22

(Supp. 22). D. Prop. Find. ¢ 11; PI. Prop. Find. 9§ 24.
Unfortunately, neither party has been successful in |ocating a copy
of Supp. 22.

In late 1984, the United States Environmental Protection
Agency (EPA) notified DuPont that it was proposing listing MOWon
the National Priorities List for clean-up pursuant to CERCLA. D
Prop. Find. § 17; PI. Prop. Find. § 38. 1In January 1985, the EPA
requested that DuPont voluntarily participate in cl ean-up neasures
at the MOW site; DuPont declined, citing the United States'
responsi bility for clean-up under the contract. D. Prop. Find. 1Y
21, 22; Pl. Prop. Find. T 39. On April 20, 1990, DuPont and the
EPA entered into a consent order by which DuPont (along wth
several other potentially responsible parties) agreed to conduct a
remedi al investigation and feasibility study regarding the site.
D. Prop. Find. § 24; Pl. Prop. Find. ¥ 41. DuPont paid attorneys
and environnental consultants for the investigation and study an
anount totaling $1,322,334.83 in costs.® PI. Prop. Find. | 42.
Pursuant to the requirenments of the Contract Disputes Act (CDA),
plaintiff filed a claimwth the Contracting Oficer for the Arny
Corps of Engineers in 1993. D. Prop. Find. § 26; Pl. Prop. Find.
1 43. After receiving no response within 60 days (a "deened
deni al " under the CDA) (Pl. Prop. Find. T 45), DuPont filed suit in
the United States Court of Federal Cainms. Thereafter, defendant

expressed a willingness to negotiate a settlenment and plaintiff

2 This is Article IV-A (1)(k), referred to herein as the
Rei mbur senent C ause.

®1Inthis lawsuit, DuPont also clainms interest as provi ded by 41
US C 8§ 611(f). Conpl. (3/2/99) at 16.
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voluntarily dism ssed its case. D. Prop. Find. T 41; PlI. Prop.
Find. § 49.

Def endant identified David Schwegl er of Army Material Conmmand
(AMC) as the appropriate Contracting Oficer (CO to review
DuPont's claim Compl . (3/2/99) 1 47. On July 12, 1995, CO
Schwegler issued a letter that plaintiff now characterizes as a
decision regarding its claim and defendant characterizes as a
settlement offer. Pl. Prop. Find. § 53; D. Prop. Find. { 44. In
any event, plaintiff disputed the anobunt of reinbursenent due as
set forth in the July 12, 1995 letter, and CO Schwegl er rescinded
the ternms of that letter. D. Prop. Find. T 46; PI. Prop. Find. 1
53. The Defense Contractors Audit Agency (DCAA) conducted an audit
of DuPont's claimat the request of CO Schwegler. PI. Prop. Find.
7 61.

Plaintiff filed the conplaint initiating this case on March 2,
1999. Plaintiff then noved for partial sunmmary judgnment on March
30, 2001; defendant filed a cross-notion for sunmary judgnment on
May 9, 2001. In the briefing that followed those notions,
plaintiff argued that, although Supp. 22 had not been | ocated, the
Federal Rules of Evidence provided for proof of the contents of
| ost docunents through secondary evidence. PlI. Br. (3/30/01) at
15. Accordingly, plaintiff argued that it could prove that Supp.
22 preserved the Indemification and Reinbursenent C auses
contained wwth the original contract. 1d. Therefore, plaintiff
asserted, the government was ultimately responsible for the costs
plaintiff had incurred in responding to the Environnental
Protection Agency's CERCLA clains. 1d. at 23. On the other hand,
defendant first argued that Supp. 22 could not be proved to
preserve the original contract's Indemification Clause. D. Br.
(5/9/01) at 19. Def endant al so asserted that even if both the
| ndemrmi fication and Rei nbursenent C auses could be proved to be
preserved by Supp. 22, that neither would apply to CERCLA costs
because (1) the I ndemnification Cl ause did not specifically include
such costs, 1d., (2) the liability for CERCLA costs accrued |ong

- 4 -



after the performance of the contract had ended and such costs were
not provided for in the contract, Id. at 20, and (3) the Anti-
Deficiency Act and its predecessor |egislation prohibited an open-
ended i ndemmi fication clause such as the one alleged to be in this
contract, Id. at 27. W address each argunment bel ow.

|1

The summary judgnment process is "designed 'to secure the just,
speedy and inexpensive determnation of every action.'" Celotex
Corp. v. Catrett, 477 U S. 317, 327 (1986) (quoting Fed. R Cv. P.
1). Summary judgnment is appropriate when there i s no genui ne i ssue
of material fact and the noving party is entitled to judgnent as a
matter of law. See RCFC 56; Anderson v. Liberty Lobby, 477 U. S.
242, 247-48 (1986).

The issue for resolution presented by the parties' cross-
notions is essentially one of contract interpretation, an issue
general |y consi dered appropriate for summary j udgnent. See Conmtrol,
Inc. v. United States, 49 Fed. d. 294, 299 (2001). In
interpreting a contract, a court nust first look to the plain
| anguage of the contract. See Gould, Inc. v. United States, 935
F.2d 1271, 1274 (Fed. Cr. 1991). 1In this case, given that Supp.
22 has not been |ocated by either party, Federal Rule of Evidence
1004 provides for use of secondary evidence to prove the terns of
the m ssing docunent. Here, the court nust first decide which
evidence is appropriate for determning the contents of Supp. 22,
and then interpret the relevant provisions of Supp. 22 and of the
original contract.

11

Article IV-A (1)(k) of Contract No. WORD490 (the
Rei mbur senent Cl ause) provided that defendant shall reinburse
plaintiff for "[l]osses, expenses, and damages ... actually
sustained by the Contractor in connection with the work" on the
contract, excluding those |osses caused by the Contractor's own
negli gence or bad faith. Pl. App. at 19. Plaintiff asserts that
pursuant to this clause, reinbursenent of CERCLA costs is the
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governnent's responsibility. Pl. Br. (3/30/01) at 23. Defendant
asserts, however, that Supp. 22 contained no provisions for
i ndemmi fication of such costs. D. Br. (5/9/01) at 19. Plaintiff
asserts that Supp. 22 did not discharge the reinbursenment or
indemmity responsibilities of defendant contained in the original
contract. Pl. Br. (3/30/01) at 14.

As proof of the contents of Supp. 22, defendant woul d have t he
court rely solely on an Extract fromthe contract (the Extract),
found in a nmenorandum dated Decenber 23, 1946 fromLt. Col. J. W
Jones, O fice of the Inspector Ceneral of the War Departnment. D
Br. (5/9/01) at 20 (citing PI. App. at 325-26). This Extract
contains Article 4(c)(1)(a), 4(c)(1)(b), 4(c)(3) and Article 5
(a)(2) of Supp. 22.% PI. App. at 325-26.

The Extract shows that Article 4(c) of Supp. 22 rel eased both
parties fromall liabilities under the contract with the exceptions
of: (c)(1)(a)--clainms by third parties against the contractor
listed in an attached Schedule A, (c)(1)(b)--clains relating to
enpl oynent, and (c)(3)--clains by the contractor against the
Government for liabilities to third parties not then known by the
contractor.” Id. Article 5(a)(2) estimated the total paynents
arising under Article 4(c)(1) and (3) and Article 5 to be
$1,000,000. Id. Neither plaintiff nor defendant suggests that the
Extract nentions any general indemification of any other potenti al
contractor expenses.

Def endant's argunment that the contents of the Extract
represent all exceptions to the general release of liability found
in Article 4 is unpersuasive. Defendant takes the position that
a listing of provisions that begins with "c" and skips from"1" to

* The Extract al so contai ns an extraneous "(2)(a)" in the mddle of
t he page, but we believe this to be a typographical error.

> For pur poses of this opinion, we shall refer to Article 4(c)(3)
as the Unknown C ains C ause. Def endant acknow edges that this
woul d preserve as rei nbursabl e those things rei nbursabl e under the
original contract. Def. Br. (7/12/01) at 4.
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"3" is conplete. We reject this argunment. Additionally, we note
that it is extrenely likely that only Article 4(c)(1) and 4(c)(3)
were listed (excluding other provisions of Article 4(c)) because
Article 5(a)(2), which was also listed, referenced only those two
provisions of Article 4(c); listing other provisions of Article
4(c) would have been extraneous. Finally, the docunent itself
purports to be only an "extract” of Supp. 22. The Oxford English
Dictionary defines "extract” as a "passage copied out of a book,
manuscript, etc.; an excerpt, quotation.” Oxford English
Dictionary 611 (2d ed. 1989). By definition, the word "extract"”
connotes a part of a whole. W conclude that the contents of the
Extract of Supp. 22 do not represent the entire agreenent of Supp.
22.

Wi | e def endant suggests that the Extract is the only reliable
evi dence of the contents of Supp. 22, plaintiff asserts that there
are at | east nine other separate docunents that suggest that Supp.
22 preserved the Contract's i ndemmity covenant found in Article I V-
A (1)(k) and the reinbursenent guidelines found in Article I11-A
(8. PI. Br. (3/30/01) at 16-20. Eight of these can be grouped
into four classes of docunents as follows: (1) a formto be used
for drafting termnation supplenments for several of DuPont's
ordnance contracts, including the MOWcontract, which was approved
by the DuPont Legal Departnment and Executive Committee (the Form
(PI. App. at 273); (2) the term nation suppl enent formcontained in
the Joint Termnation Regulations in use by the War and Navy
Departments as of Novenber 1, 1944 (the JTR Form) (Pl. Addendum of
3/30/01 at A-20-21); (3) executed term nation supplenents of three
ot her DuPont ordnance contracts, including the supplenent for one
of the contracts (the Gopher Ordnance Wrks contract) nentioned in
addition to the MOW contract on a nmeno from DuPont's Executive
Commttee noting approval of the Form for use in termnation
settlenments (Pl. App. at 261, 304-05, 227-28, 290-91); and (4)
executed term nation suppl enments of ordnance contracts between the



government and three other contractors (Pl. App. at 238-41, 213-14,
248-49).

These four types of docunments share common | anguage regardi ng
the i ndemi fication provision found in the original contract. Wth
the exception of a term nation supplenent for a contract between
the Ford Mdtor Conpany and the United States (Pl. App. at 238-41)
and the JTR Form (Pl . Addendum of 3/30/01 at A—20-21),6
above-referenced docunents contains identical |anguage stating as

each of the

fol | ows:
(c) Upon paynent of said sum of $ | ] as
aforesaid, all rights and liabilities of the parties
under the Contract and under the Act, insofar as it

pertains to the Contract, shall cease and be forever
rel eased except:

(7) Al rights and liabilities of the parties under the
contract articles, if any, applicable to options (except
options to continue or increase the work under the

Contract), covenants not to conpete, covenants of

i ndemmi ty, and agreenents with respect to the future care

and disposition by the Contractor gf Gover nnent - owned

facilities remaining in his custody.

Def endant' s sol e argunent that these docunments should not be
considered reliable for proving the contents of Supp. 22 is that
"'[e]ach governnent contract stands by itself,'" so evidence of the
Preservation of Indemity Cause's inclusion in other contracts
cannot prove its inclusion in Supp. 22. Def. Br. (5/9/01) at 19,
(quoting Stuyvesant Dredging Co. v. United States, 834 F.2d 1576,
1582 (Fed. Cir. 1987)). W agree that plaintiff has the burden of
proving the contents of Supp. 22; however, we cannot agree that
t hese docunments shoul d be di scounted in favor of an Extract as the

only reliable source of such proof.

® The JTR Form and the Ford Motor Conpany contract contain only

m nor changes in wording that do not affect the neaning of the
cl ause.

“In this opinion, the quoted clause is referred to as the
Preservation of Indemity C ause.
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Plaintiff has put forth eight docunents with nearly identi cal
| anguage preserving the contract's original I ndemification C ause.
Additionally, plaintiff has produced a letter to DuPont from Lt
Col. Meldrum the Contracting O ficer of the Ordnance Departnent of
the War Departnent, dated Septenber 24, 1946. Pl . App. at 314.
This letter responds to DuPont's inquiry regarding the
interpretation of certain |anguage contained in the term nation
suppl ements for several contracts, including the MOW contract at
issue in this case and the Gopher O dnance works contract. | d.
The CO clarified that the government was obligated "to reinburse
the Contractor for costs and expenses (determ ned in accordance
with the reinbursenent provisions of said original contracts as
her et of ore anmended) incurred by the Contractor by reason of or in
connection with the clains excepted under paragraph (c) of Article
4 of said supplenental contracts ...." ld. This letter
denonstrates that all the termnation supplenents referred to
therein contai ned the sane provisions in Article 4, paragraph (c).
Wre it otherwise, the CO wuld have provided different
clarifications of the neanings of the different provisions. As
noted above, the termnation supplenment to the Gopher O dnance
wor ks contract undi sputably contains the Preservation of Indemity
Cl ause. This is further evidence that the sane clause was
contained in the MOWterm nati on Supp. 22.

Finally, we note that defendant offers no evidence to dispute
plaintiff's assertion that the Preservation of Indemity C ause was
i ncluded in Supp. 22. Defendant sinply asserts that proof of the
Clause's inclusion in other docunents is insufficient to prove its
inclusion in Supp. 22. W disagree.

Federal Rule of Evidence 1004 specifically provides for the
use of secondary evidence to prove the existence and ternms of a
docunent, the original of which has been | ost or destroyed, except
when the proponent of the docunent |ost or destroyed it in bad
faith. Fed. R Evid. 1004. As both parties agree that Supp. 22
cannot be located after a good faith search, see Joint Status



Report (2/20/01) at 2, we conclude that the original of Supp. 22
has been | ost or destroyed and that there is no evidence of bad
faith in connection with such |loss or destruction. Therefore, to
prove the contents of Supp. 22, it is appropriate to view secondary
evi dence such as the Extract, other term nation supplenents, the
Formprovided to plaintiff by defendant, the regul ati ons contai ni ng
sanple clauses typically included in term nation agreenents, and
the letter fromthe governnent's CO  For the foregoing reasons, we
conclude that Supp. 22 contained the Preservation of Indemity
Cl ause with | anguage identical or simlar to the foll ow ng:

Upon paynent of said sumof $ | ] as aforesaid,
all rights and liabilities of the parties under the
Contract and under the Act, insofar as it pertains to the
Contract, shall cease and be forever rel eased except:

All rights and liabilities of the parties under the
contract articles, if any, applicable to options (except
options to continue or increase the work under the
Contract), covenants not to conpete, covenants of
i ndemmity, and agreenents with respect to the future care
and disposition by the Contractor of Governnent-owned
facilities remaining in his custody.

|V

Because we concl ude t hat Supp. 22 contai ned t he af orenenti oned
Preservation of Indemity Cl ause, we nust determ ne the effect of
t hat cl ause on the governnent's responsibilities under the original
contract.

A contract is inherently an allocation of risks between the
contracting parties. 1In the instant case, it is obvious fromthe
broad |anguage used in the Reinbursenent and [|ndemification
Cl auses of the contract that, in exchange for the contractor's
performance during a time of critical need, the governnent agreed
to an allocation of risks that put those burdens primarily upon



itself.® Now, the governnent clains it did not assune the
particular risk of Iiability for CERCLA costs, a liability created
by the governnment itself. Al t hough the issue has arisen in at

9

| east two district courts,” the precise issue under discussion is

one of first inpression in this court. ™

8 Article I11-A (8) of the contract states that "all work ... is to
be perforned at the expense of the Governnent” and that the
government would hold the contractor harmiess for "any | oss,
expense ..., or danmage ... of any ki nd whatsoever arising out of or
in connection wth the performance of the work wunder this
[contract].” Pl. App. at 14. Article IV-A (1) (k) states, wthout
excl usions (other than the Contractor's bad faith or | ack of care),
that "[l] osses, expenses, and danages ... actually sustained by t he
Contractor in connection with the work™ woul d be rei nbursed by the
government. PI. App. at 19.

® See Tucson Airport Auth. v. Gen. Dynanics, 136 F.3d 641 (9" Cir

1998); EIf AtochemN. Am v. United States, 866 F. Supp. 868 (E. D
Pa. 1994). In Tucson, the Ninth Crcuit affirmed the district
court's dismssal of a counter-claim against the governnment on
jurisdictional grounds, stating the suit would be proper in the
Court of Federal Clainms. See Tucson Airport Auth., 136 F.3d at
648. The counter-claim all eged governnental responsibility for
i ndemmi fying a WW I -era governnent contractor for CERCLAliability.
Id. at 644.

Plaintiff has advi sed of a recent opinion of the NNnth Grcuit
in Cadillac Fairview California v. Dow Chem cal Co., 299 F.3d 1019
(9th Cir. 2002), in which the appellate court recogni zed that an
indemity provided by the United States to Dow under a World War
I1-era styrene plant operation agreenent coul d be consi dered as an
equitable factor in determ ning whether 100 percent of CERCLA
response costs were properly allocated to the governnent. Id. In
that case, the validity of the contract indemity cl ause was not at
i ssue; the sole basis for the appellate court's decision was the
liability-allocation provision of CERCLA. |1d. Because we nmnust
actually resolve the wvalidity and enforceability of the
| ndemmi fi cation C ause, Cadillac Fairview has no application here.

 The cCourt of Cains (our predecessor) dealt wth cases
interpreting simlar reinbursenent clauses in WAV I-era contracts.
Two cases in which that court held the governnment I|iable for
rei mbursenent involved contractors seeking increased unenpl oynent
conpensation taxes incurred because of increased unenploynent
clainms after shutting down plants when their war contracts were
termnated. See United States Rubber Co. v. United States, 160 F.
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Plaintiff asserts that either of the two provisions in the
original contract would require the government to indemify it for
costs inposed pursuant to CERCLA. Plaintiff argues that the
broadness of the |anguage in these two clauses of the contract
evince a specific intent for the governnment to bear all risks
associated with the contract.

In EI f Atochem the district court was faced with a situation
simlar to our current case, except that the i ndemifying party was
the contractor, not the government.ll See EIf Atochem N. Am v.
United States, 866 F. Supp. 868 (E.D. Pa. 1994). Briefly, Ef and
the EPA settled clains for CERCLA liability, EIf sued the United
states for contribution, and the United States counter-sued based
on an indemity clause contained in a contract for the manufacture
of DDT during Worl d War 11.%%1d. at 869. The court determined that
an indemification clause witten prior to CERCLA could be
interpreted to cover CERCLA liability if the |anguage was either
(1) specific enough to include such costs or (2) broad enough to
include any and all environnmental liability. 1Id. at 870 (citing
Beazer East v. Mead Corp., 34 F. 3d 206, 210 (3d G rc. 1994), cert.
denied, 514 U. S. 1065 (1995)). The court held that if "there is

limting | anguage, the clause does not cover CERCLA." 1d. at 870-
71. The indemity clause |anguage in EIf Atochem limted the
contractor's liability to "accidents or injury to persons or

property," and therefore was not construed to cover CERCLA costs.

Supp. 492 (Ct. d. 1958); Houdaille Indus., Inc. v. United States,
151 F. Supp. 298 (Ct. d. 1957).

Y This difference is of no consequence concerning the question

whet her the clause nay be applied to CERCLA liability. However, it
is inmportant in Section VI infra, pertaining to provisions of the
Anti-Deficiency Act, as that applies only to clauses concerning
governnment indemmification of the contractor.

12 Under this clause, Elf agreed to hold the United States harnl ess
for "any liability whatsoever because of accidents or injury to
persons or property occurring in the operation or use ...." Ef
At ochem 886 F. Supp. at 870.
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Id. at 871. However, the case plainly stands for the proposition
that a pre-CERCLA indemification clause that is broadly witten
may i ndeed be interpreted to cover CERCLA costs.

Al t hough not bi ndi ng precedent in a case before this court, we
view EIf Atochem as instructive in reviewing a case of first
i npression. The indemity | anguage in Elf Atochemis much narrower
t han the | anguage in the Indemification and Rei nbursenent C auses
we are construing. Incontrovertibly, a clause holding a contractor
harm ess for "any |oss, expense ..., or damage ..., of any kind
what soever," Pl. App. at 14, nmust be interpreted nore broadly than
a clause holding the contracting party harm ess for "any liability
what soever because of accidents or injury to persons or property.”
Elf Atochem 886 F. Supp. at 870.

In EIf Atochem the district court conpared the indemity
clause in its contract with that found in din Corp. V.
Consol i dated Al um num Corp., 807 F. Supp. 1133 (S.D.N. Y. 1992),
aff'd, 5 F.3d 10 (2d Gr. 1993), which released "all clains of any
nature which [the contractor] now has or hereafter could have
agai nst [the other contracting party.]" EIf Atochem 866 F. Supp.
at 871. The EIf court agreed with the Ain court's assessnent that
such a broad clause woul d cover CERCLA liability. 1d.

As noted above, this court's predecessor had occasion to
review simlar reinbursenment clauses in other WANV'I-era contracts.
In United States Rubber Co. v. United States, 142 C. O . 42, 160
F. Supp. 492 (1958), and Houdaille Industries Inc. v. United
States, 138 C. d. 301, 151 F. Supp. 298 (1957), the fornmer
gover nnment contractors  sought rei mbur senent of i ncreased
unenpl oynment conpensation taxes incurred in each of several years
following the termnation of their wartinme contracts. In both
cases, reinbursenent was granted after review of the contractua

| anguage. In United States Rubber Co., the court declared "a
| eni ent standard of cost allowance is followed in cost-plus-fixed-

fee contracts” and that all costs that were not specifically
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excl uded by the contract would be considered rei nbursable. United
States Rubber Co., 142 CG. d. at 49, 160 F. Supp. at 497.

The Eighth G rcuit had occasion to review an indemnification
clause identical to the one in the MOWcontract. See United States
v. United States Cartridge Co., 198 F.2d 456 (8'" Gr. 1952), cert.
denied, 345 U.S. 910 (1953). The indemification clause in that
CPFF contract was interpreted broadly enough to cover even the
filing of false clainms. 1d. at 464-65.

Plaintiff argues that United States Rubber Co., Houdaille, and
United States Cartridge Co., taken together, stand for the
proposi tion that rei mbursenment and i ndemi fi cati on cl auses found in
such CPFF contracts should be interpreted to cover costs and
liabilities not specifically excluded in the contract and t hat such
an interpretation is consistent wwth the contractual intent of the
parties that the governnent should bear all costs and risks
associated with the contracts. PlI. Br. (6/20/01) at 10. W agree
that such an interpretation represents the intention of both
parties that the contractor would enmerge fromthe contract in no
wor se position than upon its entrance.

The remaining question is whether the language in the
present|y-considered clauses "shows an intent to allocate all
possible liabilities anong the parties.”™ ElIf Atochem 866 F. Supp.
at 870. For that, we nmust | ook to the contractual | anguage and t he
ci rcunst ances surroundi ng the contract.

In addition to the verbiage holding plaintiff harm ess for

"any | oss, expense ..., or damage ..., of any ki nd whatsoever," the
| ndemmi fication Cause states the clear "intention of this
contract, that all work ... is to be perforned at the expense of
the CGovernnent.” Pl. App. at 14. The only exception that the
government found it necessary to include was for any "loss,
expense, damage or liability ... due to the personal failure on the
part of ... the Contractor ... to exercise good faith or that

degree of care which they normally exercise in the conduct of the
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Contractor's business."*® 1d. Certainly, the governnment coul d have
carved out other exceptions if it intended to avoid liability for
ot her costs. It did not.

Based on t he foregoi ng, we concl ude that the Rei nbursenent and
| ndemrmi fication Clauses in the MOW contract were drafted broadly
enough to be properly interpreted to place the risk of unknown
liabilities on the governnment, including liability for costs
i ncurred pursuant to CERCLA

\Y

Def endant ar gues t hat t he governnent shoul d not bear liability
for plaintiff's CERCLA costs because those costs were i ncurred many
years after the termnation of the MOW contract and, therefore
those costs are too attenuated. D. Br. (5/9/01) at 9. Plaintiff
responds that the tenporal relationship between cost and contract
performance is irrelevant. Pl. Br. (6/20/01) at 8. W agree that
a causal relationship, rather than a question of timng, is the
di spositive issue.

We concur with the Court of Clains opinion in Houdaille, that
expenses arising after termnation of the contract but "on account
of the <contractor's performance wunder the contract,” are
rei nbursable so long as the reinbursenment clause does not limt
itself to costs arising during the performance of the contract.
Houdaille, 151 F. Supp. at 324-35. The contract in question
contains no such limtation.

As there is no allegation that the events causing plaintiff's
environmental liability occurred as a result of activities
conducted at any tine other than during the operation of the plant
on behal f of the governnment, we nust assune that plaintiff's CERCLA
l[iability arises "out of or in connection with the performance of
the work under this [contract]." PlI. App. at 14, Article Il11-A(8).
Accordingly, a causal rel ationship exists and the interpretation of

13 There has been no al | egation or suggestion of bad faith or |ack
of due diligence on the part of plaintiff.
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the I ndemmi fication C ause as i ncludi ng assunption of liability for
those costs is appropriate.
Vi

Defendant's final argunent against its liability for
plaintiff's CERCLA costs, and one we nust reluctantly accept
pertains to the Anti-Deficiency Act, 31 U S.C. § 1341, (ADA) and
its predecessors. The ADA provides in pertinent part that an
"of ficer or enployee of the United States Governnent ... may not-

(B) involve [the] government in a contract or obligation for
the paynent of noney before an appropriation is nmade unless
w14 31 U S.C. §8 1341. Defendant asserts
t hat an open-ended i ndemmi fication cl ause viol ates the ADA because

authorized by law ....

it obligates funds w thout an appropriation and, therefore, the
| ndemmi fication Cause in this contract should not be construed as
authorizing broad and open-ended indemification of post-
termnation costs. D. Br. (5/9/01) at 27. Plaintiff argues that
the ADA does not apply to the Indemification Clause in this
contract because it falls under the "authorized by | aw' excepti on.
Pl. Br. (6/20/01) at 20.

As discussed in Sections IV and V supra, we concl ude that the
| ndemi fication C ause was witten to place the risk of virtually
all liabilities and the burden of practically all costs on the
gover nnent . This is, of course, a broad interpretation that
provi des no cap for indemification costs. W now eval uat e whet her
this violates the ADA, and, if so, the resulting effect on the
validity of this clause.

The question whether an open-ended indemification clause
viol ates the ADA has been reviewed before. In Hercules Inc. wv.
United States, 516 U. S. 417 (1996), the Suprenme Court had occasi on
to visit the issue in the case of a governnent contractor that
produced Agent Orange for use in the Vietnam War who sought to

* The rel evant predecessor to the ADA contained essentially the

sane terns.
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inply a covenant of indemity into the contract. Chi ef Justice
Rehnqui st delivered the opinion of the court, finding the ADA's bar
on open-ended i ndemi fication clauses to be "strong evi dence" that
such a clause was not intended to be inplied. Hercules, 516 U. S.
427-28. Simlarly, the Court of Cains found in California-Pacific
Uilities Co. v. United States, 194 . d. 703, 715, 719-21
(1971), that a governnent contract could not be refornmed to i ncl ude
an indemification provision because "it would constitute the
obligation of funds not yet appropriated.”

Addi tionally, another judge of this court reviewed the issue
at length in Johns-Manville Corp. v. United States, 12 d. . 1
(1987). We find the discussion therein instructive. I n Johns-
Manvi |l | e, asbestos manufacturers sought indemification fromthe
government for damages pai d on cl ai ns for asbestos-rel ated di seases
suffered by shipyard workers during Wrld War I1. The court found
the ADAto be a bar to inferring an i ndemmification clause in these
contracts. 1d. at 63-64.

An in-depth review of Johns-Manville is appropriate as
plaintiffs there presented two of the sane argunents that DuPont
presents now, including (1) that the First War Powers Act, Pub. L.
No. 77-354, 55 Stat. 838 (1941), and Executive Order No. 9,001, 6
Fed. Reg. 6787 (Dec. 27, 1941), authorized the entering into
contracts wthout regard to the ADA and (2) that the
cont enpor aneous | egal climte was one that accepted as valid open-
ended i ndemmity by the governnent for contractors imersed in the
war effort. ld. at 24. The trial judge refuted both of these
assertions. Id.

The plaintiffs in Johns-Manville argued that then-recent
| egi sl ati on enpowered government officers to contract during the
wartinme enmergency notw thstanding the wusual regulations and
prohibitions in place. Id. at 23. DuPont al so pl aces great wei ght
on this argunent. PI. Br. (6/20/01) at 20. The First War Powers
Act granted the president the power to allow departnents or
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agencies involved in the war "to enter into contracts and into
amendnents or nodifications of contracts ... wthout regard to the
provisions of law relating to the maki ng, performance, anendnent,
or nodification of contracts ...." 55 Stat. at 839. W agree with
the opinion in Johns-Manville that if this were the only germne
provision, it could be construed to nake the ADA s prohibitions on
open-ended i ndemmi fication clauses irrelevant to wartine contracts.
However, the president delegated this grant of authority to the
Navy and War Departnment and the United States Maritinme Conmm ssion
by Executive Order 9,001. This Order unequivocally limted t he Act
by del egating contracting authority only "withinthe limts of the
anounts appropriated therefor ...." 6 Fed. Reg. 6787. This is a
clear reference tothe limtations i nposed by the ADA, so we cannot
assune that this prohibition was intended to be lifted; in fact, as
Judge MIler did, we nust assune the contrary.

Additionally, the plaintiffs in Johns-Manville, as well as our
plaintiff, pointed to an opinion of the Attorney General that
vi ewed open-ended i ndemi fication clauses as acceptabl e under the
First War Powers Act and Executive Order 9,001. 40 Op. Atty. Gen.
225 (1942), PI. Supp. App. at 498-508. Plaintiffs in both cases
contended that wartine exigencies presented a situation in which
the Attorney GCeneral was willing to interpret the |aw broadly
enough so as not to preclude such indemity provisions. However,
as Judge Ml ler stated:

Neverthel ess, that the Attorney GCeneral and other

government officials, in their honest efforts to
facilitate the war effort, my have m sunderstood or
ignored the limtations on powers to contract and

genui nely believed unlimted indemification agreenents
to have been valid and essential does not render them
valid or enforceable in the face of contrary | anguage in
Exec. Order No. 9, 001.

Johns-Manville, 12 . C at 24.
O course, Hercules, California-Pacific, and Johns-Manville

all dealt wth an attenpt to inply an indemity provision in
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contracts that did not expressly provide for indemification. This
court queried whet her the DuPont case presented an i ssue that could
be sufficiently distinguished because the contract expressly
i ncluded a broadly-worded |Indemification C ause. A review of
Comptroller General opinions convinced us that this is a
di stinction without a difference.

In 1928, the Conptroller General of the United States revi ewed
a contract between the United States and the Al abama Power Conpany
t hat i ncluded an open-ended indemity provision. See 7 Conp. Cen.
507 (Feb. 21, 1928). The Conptroller General opined this was

so indefinite and uncertain as to bring it within the
cl ass of contracts prohibited by Section 3732, Revised
Statutes, as follows: No contract or purchase on behal f
of the United States shall be made, unless the sane is
aut hori zed by law or is under an appropriation adequate
toits fulfillment.

Id. The opinion goes on to say that

it is a well-settled principle of law that the United

States is not responsible for the negligence of its

of ficers, enpl oyees, or agents and such liability can not

be i nposed upon it by one of its officers attenpting to

make it a part of the consideration of a contract.

Id. The opinion concludes "this portion of the contract is null
and void, the contracting officer having exceeded his authority in
entering into such an agreenent." 1d.

Approxi mately 15 years after the MOWcontract was forned, the
Conmptrol |l er Cener al revisited t he i ssue of open- ended
i ndemmi fication clause enforceability in 35 Conp. Gen. 85 (Aug. 12,
1955). Here, the Conptroller General concluded "[w]ith respect to
the indemity provisions ... it may be stated for your future
gui dance that obligations of such indefinite and unlimted
character consistently have been regarded by the accounting
officers as objectionable in the absence of express statutory
authority therefor"” and held that "the contracting officer exceeded
his authority in including such provisions in the [contract] and,
accordingly, [the provisions] may not be recogni zed as i nposi hg any
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| egal obligation on the Governnent." 35 Conp. Gen. 85 (Aug. 12,
1955) .

These opi ni ons denonstrate that, both before and after t he MOW
contract was entered i nto, open-ended i ndemi fication cl auses t hat
were included in governnent contracts w thout appropriation or
express statutory authority were consi dered voi d and unenf or ceabl e.
Ther ef ore, regardl ess of how shocki ng or di sappoi nting t he out cone,
we have no choice but to conclude that the Indemification C ause
expressly witten into the MOW contract and believed by both
contracting parties to place such liabilities onthe governnent, is
nevert hel ess unenforceabl e because it had no funding or express
statutory authority.

VI |

Plaintiff's final argunent that the ADA does not prohibit
recovery of its CERCLA costs relates to the Rei mbursenent C ause
rather than the Indemification Clause. Plaintiff asserts that,
even assumng that the ADA prohibits open-ended indemification
cl auses, this prohibition does not extend to the Reinbursenent
Cl ause of the contract. Pl. Br. (6/20/01) at 25. Plaintiff's
argunment is that the Act of July 2, 1940, Pub. L. No. 76-703, 54
Stat. 712, specifically authorized the use of the cost-plus-fixed-
fee nmethod of contracting and the Rei nbursenment Clause is sinply a
function of this nmethod. 1d. at 26. Plaintiff argues that because
this represents statutory authorization, the Reinbursenent C ause
falls under the exception to the ADA "unless authorized by |aw"
31 U.S.C. § 1341.

Upon review on the Act of July 2, 1940, we regret that we
cannot accept plaintiff's novel argunment. Although section (a) of
the Act provides for the use of CPFF contracts, it authorizes the

Secretary of War to enter into such contracts only "out of the
noneys appropriated for the War Departnent for national-defense
pur poses ...." 54 Stat. 712. Wth such an express limtation
witten into the Act, we cannot condone an interpretation that

woul d circunvent the purpose of the ADA
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VI

Based on the foregoing, we reach the follow ng concl usions.
Suppl emrent 22 to Contract No. WORD-490 has been | ost or destroyed
with no evidence of bad faith by either party. Federal Rul e of
Evi dence 1004 provides for use of secondary evidence to prove the
contents of Supp. 22. The nine docunents put forth by plaintiff,
authenticity of which has not been questioned by defendant, show
strong evidence that a Preservation of Indemity C ause was
included in Supp. 22, thereby preserving Article II1l-A (8), the
| ndemi fication C ause of the original contract. It is undisputed
that Article I'V-A (1)(k), the Reinbursenent C ause, was preserved
by the Unknown O ainms C ause of Supp. 22.

W find that the Indemification and Reinbursenent C auses
evince an intent on the part of the governnent to assune nearly al
risks for costs and other liabilities incurred as a result of
plaintiff's participationinthe war effort through the perfornmance
of this contract. W interpret these clauses broadly, and see no
reason to exclude liability for CERCLA costs fromthe burdens that
t he government undertook by virtue of entering this contract. The
clauses donot |imt liability so as to exclude costs arising after
termnation of the contract. However, the Anti-Deficiency Act and
its predecessors pr ohi bi t t he i ncl usi on of open- ended
i ndemmi fication clauses in governnment contracts w thout specific
appropriation or statutory authority. Even t hough t he
| ndemmi fication Clause was included in this contract and it is
guite reasonable to assune that both the contracting officer and
the contractor believed this Cause to place the risk of virtually
all liabilities on the government rather than the contractor, the
state of the law conpels us to hold this clause to be void and
unenforceable. Finally, the Reinbursenent C ause was not excepted
fromthe prohibitions of the ADA by virtue of the Act of July 2,
1940.

Al though we are of the opinion that the current state of the
| aw conpel s the result expressed, this result is so totally at odds
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with the agreenent the parties <clearly nmade concerning
rei nmbursenent and i ndemmity, and plaintiff is so clearly entitled
to the indemity it seeks under the plain | anguage of the contract
it had with the governnent, made during truly emergency, wartime
conditions, we suggest that plaintiff may want to consider the
avenue for potential relief available in a Congressional Reference
case pursuant to 28 U S.C. 88 1492 & 25009.
| X

Based on the foregoing, defendant's cross-notion for sumrary
judgment filed on May 9, 2001 is GRANTED, and plaintiff's notion
for partial summary judgnment filed on March 30, 2001 is DEN ED
Accordi ngly, judgnent shall be entered in favor of defendant. Each
party shall bear its own costs.

In light of the foregoing disposition, all renaining,
unresol ved notions are DECLARED TO BE MOOT.

Janes T. Turner
Seni or Judge



